STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TERRY THOVAS CAROUSEL, | NC.

d/ b/ a THE CAROUSEL LOUNGE
Petiti oner,

VS. Case No. 96-1934

DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

This cause cane on for formal hearing on May 27, 1998,
bef ore Suzanne F. Hood, Adm nistrative Law Judge with the
Di vision of Adm nistrative Hearings, in Pensacola, Florida.

APPEARANCES

For Petitioner: James L. Chase, Esquire
101 East Governnent Street
Pensacol a, Florida 32501

For Respondent: divia P. Klein, Esquire
O fice of the Attorney General
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issues are whet her Respondent violated Chapter 212,
Florida Statutes, by failing to pay sales tax and | ocal
governnent infrastructure surtax, and if so, what penalty shoul d

be i nposed.



PRELI M NARY STATEMENT

On or about August 25, 1993, Respondent State of Florida,
Departnent of Revenue (Respondent) began an audit of Petitioner
Terry Thomas Carousel, Inc. d/b/a The Carousel Lounge
(Petitioner). Respondent audited Petitioner's state sales tax
records for the period April 1, 1988 through March 31, 1993 and
| ocal governnment infrastructure surtaxes records for the period
June 1, 1992 through March 31, 1993.

On April 7, 1994, Respondent issued a Notice of Intent to
Make Sal es and Use Tax Audit Changes and a Notice of Intent to
Make Local Government Infrastructure Surtax Audit Changes.

On August 2, 1994, Respondent issued a Notice of Proposed
Assessnent of tax, penalty, and interest based on the audit of
Petitioner's sales tax records. That sanme day, Respondent issued
a Notice of Proposed Assessnent of tax, penalty, and interest
based on the audit of Petitioner's |ocal governnent
infrastructure surtax records. 1In response to these notices,
Petitioner filed letters of protest.

On April 3, 1996, Petitioner issued a Notice of Deci sion,
advi si ng Respondent that he was bei ng assessed $48,085.08 in
sal es and use taxes for the period April 1, 1988 through
March 31, 1993, and $1,214.32 in |local governnment infrastructure
surtaxes for the period June 1, 1992 through March 31, 1993.

Petitioner filed a Petition for Formal Adm nistrative

Hearing with Respondent as to both audit assessnents on April 17,



1996. Respondent referred the case to the Division of
Adm ni strative Hearings on April 23, 1996.

On May 8, 1996, the undersigned issued a Notice of Hearing,
scheduling this case for formal hearing on Septenber 9-12, 1996.
Subsequent |y, the undersigned granted nunerous requests for
conti nuance. An order dated January 14, 1998, reschedul ed the
hearing for May 27-29, 1998.

On May 26, 1998, Petitioner filed a Mdtion to Enforce
Settl enment Agreenent or Continue Hearing. Respondent filed a
response to this notion during the hearing on May 27, 1998.

After hearing oral argunment, the undersigned denied the notion.

When the hearing comrenced, the parties stipulated to the
assessed sales tax and | ocal governnent infrastructure surtaxes
and related interest for all itens listed in the audit reports
with the exception of taxes attributable to alleged adm ssion
charges and souvenir sales. The contested issues at the hearing
i ncl uded al | eged adm ssions charges, alleged souvenir sales, and
penalties on all of the assessed itens.

Respondent presented the testinony of three w tnesses and
of fered seven exhibits which were admtted into evidence.
Petitioner testified on his own behalf and presented the
testinony of one witness. Petitioner offered one exhibit, which
was admtted into evidence.

The transcript of the proceeding was filed with the D vision

of Adm nistrative Hearings on July 6, 1998.



Petitioner filed his Proposed Recommended Order on June 21,

Extend Tine to File Respondent's Proposed Recommended Order.

Petitioner filed an anended Proposed Recommended Order on

on August 21, 1998.

1. At all tinmes material to this proceeding, Peti

owned and operated a bar and | ounge business in Pensacol a,

of providing nusic and other entertainnent to a variety of

2. Petitioner derived its revenue mainly fromthe sal e of

(adm ssions), souvenir sales, snack food sal es, and vendi ng

vendi ng nmachi ne.

t hat operated

end of each business day, a "Z" tape would "cash out" each

beverages. Each bartender would count up the cash in each drawer



woul d then conpare her "Z" tape to the "change order” and mark

the daily cash report, a deposit slip was prepared for that day's

4. From 1989 through January 1994, Petitioner charged door

$1. 00 on Thursday and Friday nights and $2. 00 on Saturday nights.

for adults and $5.00 for eighteen through twenty-year olds,

5. For door adm ssions, Petitioner had a cash drawer.

6. At the end of each night when there was a door

responsi ble for collecting the cover charge would go to the

The noney was placed in an envel ope, together with a slip of

shelf in the manager's safe. The shelf was designated as

envel ope, throw away the slip of paper indicating the anmount, and

7. Cash sales that were not rung up on a cash register were

kept at the bar. The proceeds fromthe sale of souvenirs,



jackets and T-shirts, were kept in the "drink cup" until the
nmoney was counted and placed in an envel ope on Terry's shelf in
t he safe.

8. The prices for the jackets varied through the years.
The average price of the jackets was between $25.00 and $35. 00.
The average price of the T-shirts was between $7.00 and $15. 00.
Sonme of the jackets and T-shirts were given away free. However,
enpl oyees and custoners did purchase both T-shirts and jackets
from Petitioner.

9. Petitioner kept a guest list of persons that were given
free admssion to the club. 1t consisted of |ess than one | egal
sheet of paper during Petitioner's operation. Testinony by Terry
Thomas that he had a guest list of 327 nanes and that at | east
one-third of those patrons were not charged an adm ssions fee on
Friday and Saturday nights is not credible.

10. In conjunction with a routine audit, Respondent sent
Petitioner a Notice of Intent to Audit Petitioner's books and
records in April of 1993. Attached to this notice was a detail ed
list of the books and records required for review at the tinme of
the audit.

11. Upon receipt of the notice, Petitioner directed
Respondent's auditor to neet on August 25, 1993, wth
Petitioner's accountant. On that date, Respondent's auditor and
Petitioner's accountant discussed the audit objectives and the

records required for the audit. The auditor toured the



Petitioner's business prem ses with the accountant and began the
review of Petitioner's bank deposits.

12. Due to the cash business that Petitioner operated, the
audi tor specifically requested that Petitioner produce its daily
cash reports. The daily cash reports were essential as primary
source material to allow the auditor to confirm Petitioner's bank
deposit slips and bank statenents and to determ ne the nature of
Petitioner's daily cash sales and conpliance with Florida tax
| aws.

13. In other words, a review of the daily cash reports
woul d have allowed the auditor to verify that all the gross sales
fromthe Petitioner's business were actually deposited. The
daily cash reports also would have identified the type of sales
that were attributable to the deposits.

14. Petitioner's accountant told Respondent's auditor that
he used Petitioner's daily cash reports, bank statenents, and
bank deposits to report the nonthly sales taxes due to
Respondent. Therefore, Respondent's auditor knew that
Petitioner's daily cash reports existed.

15. Petitioner's accountant produced the following in
response to the auditor's request for Petitioner's books and
records: (1) detail trial balances; (2) federal tax returns; (3)
sal es and use tax returns; (4) bank deposits; (5) purchase
i nvoi ces; (6) depreciation schedules; and (7) the I RS Adjust nent

to Income. However, the docunents produced by Petitioner's



accountant for the auditor's review did not include daily cash
reports.

16. Petitioner's accountant informed Respondent's auditor
that an Internal Revenue Service (IRS) audit was pendi ng agai nst
Petitioner. It is a common practice to obtain information from
the I RS when Respondent audits a taxpayer who is the subject of a
known I RS audit.

17. In COctober of 1993, Respondent's auditor went through
the process of requesting disclosure of information regarding
Petitioner fromthe IRS. Respondent's auditor spoke with an I RS
agent, Barbara Allen. M. Allen infornmed Respondent's auditor
that, based on her audit, Petitioner derived a portion of its
i ncome fromtaxabl e door adm ssions and souvenir sal es.

18. Ms. Allen provided Respondent's auditor with copies of
the "I ncome Tax Exam nation Changes" form and "Expl anati on of
ltens"” formfromPetitioner's IRS audit file.' She did not
provi de Respondent's auditor with copies of Petitioner's daily
cash reports.

19. The IRS audited Petitioner's federal corporate incone
tax returns for the fiscal years ending 1990, 1991, and 1992. |In
the process of this audit, Ms. Allen examned Petitioner's daily
cash reports for 1990 and 1991 at the office of Petitioner's
accountant. Wen Ms. Allen requested the daily cash reports for

1992, Petitioner's accountant told her they were not avail able.



20. M. Allen made copies of the 1990 and 1991 daily cash
reports and left the originals with Petitioner's accountant.

21. The IRS agent was able to trace Petitioner's 1990 and
1991 daily cash reports fromcash register receipts to a bank
deposit slip.

22. M. Allen checked Petitioner's daily cash report for
Decenber 31, 1989, marked New Year's Eve. The total on the daily
cash report for the sale of liquor and drinks was $6, 016. 00,
whi ch was traceable to a bank deposit slip. On the sane daily
cash report, there was a notation "door" in the anount of
$2,441.00. The IRS agent could not trace the door charges to any
bank deposit slip. Mre significantly, Ms. Allen was unable to
trace the door charges, or "m scell aneous"” inconme to any bank
deposit.

23. Ms. Allen perforned a cash flow analysis of Petitioner
and Terry Thomas, individually, to calculate Petitioner's door
charges and souvenir sales. The methods she used to nmake these
cal cul ati ons were reasonabl e under the circunstances.

24. Ms. Allen estimated the anount of unreported adm ssion
charges by a "best guess estimate"” of the nunber of patrons
payi ng an adm ssions charge on Thursday, Friday, and Saturday
nights. She multiplied these figures by the amount of adm ssion
charges each night. Specifically, Ms. Allen considered the
capacity of the club and estimted that 150 patrons paid $1 every

Thur sday ni ght, 250 patrons paid $1 every Friday night, and 400



patrons paid $2 every Saturday night, for all three years of the
I RS audit. M. Allen also considered the anmount of beverage
sal es for those nights.

25. To calculate the souvenir sales, Ms. Allen reviewed
Petitioner's purchase invoices and multiplying the anmount of such
purchases by the estimated sales price. She assuned that
Petitioner sold all of the souvenirs.

26. Petitioner's U S. Corporate Inconme Tax Returns for the
fiscal years ending 1989, 1990, and 1991 indicate that the
Petitioner's gross incone steadily increased from $663,364.00 in
1989 to $812,582,00 in 1991.

27. On February 24, 1994, Respondent's auditor |earned from
Petitioner's accountant that he could not find any daily cash
reports for any portion of the audit period. According to the
accountant, the IRS had the daily cash reports.

28. Respondent's auditor was required to use the "best
information avail able" to determ ne the anmount of Petitioner's
door cover charges and souvenir sal es because Petitioner failed
to provide records relative to those itens. The best and only
information avail able was the information derived fromthe IRS
audi t .

29. Respondent's auditor did not conduct an independent
investigation as to Petitioner's door charges or souvenir sales
because Petitioner did not provide the records with which to

perform such an investigation. |Instead, Respondent's auditor

10



accepted the figures as adjusted on Petitioner's federal incone
tax by the IRS agent. Three years of the I RS I ncone Tax

Exam nati on Changes overl apped Respondent's five-year audit

peri od.

30. The cal cul ations of Respondent's auditor for
Petitioner's door adm ssions and souvenir sales was reasonabl e.
As to the door adm ssions, the auditor totaled the three years of
| RS adj ustments to Petitioner's inconme and divided by thirty-six
nmonths to reach an average nonthly total. The auditor then
projected the average nonthly total of the thirty-six nonths over
the five years of the audit period.

31. Respondent's auditor used the sanme net hodol ogy for
cal cul ating taxabl e sales of souvenirs. The auditor took the
total three-year adjustnent for inconme relating to souvenir
sal es, calcul ated the average nonthly anmount, and projected that
figure over the five-year audit period.

32. Respondent's auditor found no indication of any door
charges when he reviewed the records provided by Petitioner's
accountant during the audit. Additionally, no resale
certificates for souvenirs were provided to the auditor.
Petitioner has not presented persuasive evidence that it paid
sales taxes on all of its purchased souvenirs which were

subsequently given away.
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33. The nost persuasive evidence indicates that
Respondent' s tax assessnents on door adm ssions and souvenir
sal es were reasonabl e and proper under the circunstances.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

35. Respondent has nmet its burden of showing that it made
an assessnent against Petitioner and has provided the factual and
| egal grounds upon which the assessnment was made. Section
120.80(14)(b)2., Florida Statutes. Petitioner has not net its
burden of showi ng, by a preponderance of the evidence, that the
factual and | egal basis for the assessnment is unreasonable or

incorrect. Departnent of Revenue v. Nu-Life Health and Fitness

Center, 623 So. 2d 747, 751-752 (Fla. 1st DCA 1992).

36. Section 95.091(3)(a)l.a., Florida Statutes, authorizes
Respondent to conduct an audit "within 5 years after the tax is
due, any return with respect to the tax is due, or such return is
filed, whichever occurs first."

37. Respondent is authorized by law to "audit and exam ne
t he accounts, books, or records of all persons who are subject to

arevenue law . . ." Section 213.34, Florida Statutes. See al so

Rul e 12A-1.093(7)(a)2.a., Florida Adm nistrative Code.

12



38. "Each person required by law to performany act in the
adm nistration of any tax . . . shall keep suitable books and
records relating to that tax, . . . and shall preserve such books
and records until expiration of the time within which the
departnment may nmake an assessnent with respect to that tax
pursuant to s. 95.091(3)." Section 213.35, Florida Statutes.

See al so Sections 212.12(6) and 212.13(2), Florida Statutes;
Rul es 12A-1.093(2) and 12A-1.093(5), Florida Adm nistrative Code.

39. Respondent has the authority to prescribe the type of
records that taxpayers nust keep. Section 212.12(6)(a), Florida
Statutes. Rule 12A-1.093(2), Florida Adm nistrative Code,
provi des as foll ows:

(2) Each dealer defined in Chapter 212,

F.S., each |icensed whol esal er, and any ot her
person subject to the tax inposed by Chapter
212, F.S., shall keep and preserve a conplete
record of all transactions, together with

i nvoi ces, bills of |ading, gross receipts
from sal es, RESALE CERTI FI CATES, CONSUMER
EXEMPTI ON CERTI FI CATES and ot her pertinent
records and papers as nay be required by the
Departnent of Revenue for the reasonabl e

adm ni stration of Chapter 212, F.S., an such
books of account as may be necessary to
determ ne the amount of tax due thereunder.

40. In the event that a taxpayer does not nmake his records
avai l abl e for inspection, Respondent "has the duty to nmake an
assessnment from an estimate based upon the best information then
available . . . [and] the assessnent . . . shall be considered

prima facie correct, and the burden to show the contrary shal

13



rest upon the dealer, seller, owner, or |essor, as the case may
be." Section 212.12(5)(b), Florida Statutes.

41. Pursuant to Section 212.04(1)(a), Florida Statues, a
charge for adm ssion to any place of anusenent, sport, or
recreation is a taxable transaction.

42. Section 212.02(14)(a), Florida Statutes, provides as
fol | ows:

(14)(a) "Retail sale" or a "sale at retail”
neans a sale to a consuner or to any person
for any purpose other than for resale in the
form of tangi bl e personal property or

servi ces taxable under this chapter, and

i ncludes all such transactions that may be
made in lieu of retail sales or sales at
retail.

43. A resale certificate permts a dealer to have an
exenption fromremtting sales tax on itens sold for resale.
Section 212.07(1)(b), Florida Statutes.

A resale nust be in strict conpliance with

the rules and regul ations, and any deal er who

makes a sale for resale which is not in

strict conpliance with the rules and

regul ations shall hinself or herself be

Iiable for and pay the tax.
Section 212.07(1)(b), Florida Statutes. See also Rules 12A-1.038
and 12A-1.093(8)(a), Florida Adm nistrative Code.

44. During the audit of Petitioner's books and records,
Respondent's auditor repeatedly requested that Petitioner furnish
himwith copies of its daily cash reports. Over one year el apsed

bet ween the issuance of the original Notice of Intent to Audit
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and the termnation of the formal audit. During this tine,
Petitioner did not produce the required records.

45. After the audit file was sent to Tall ahassee,
Petitioner had numerous opportunities in internal appeals and
through litigation to produce any additional financial data to
support its clains and to contradict the audit findings.
Petitioner did not produce the required records.

46. Specifically, Petitioner failed to produce general
| edgers, journals, or fully detailed daily cash reports, show ng
t he amount of door adm ssions and souvenir sales. On the other
hand, Respondent's auditor correctly relied on information
furnished by the IRS. This information was the best, and only,

i nformation then avail abl e.

47. Even if Respondent's auditor had obtained Petitioner's
daily cash reports and/or change orders fromthe IRS, those
records only contained information related to the cash register
receipts. They did not include information related to door
adm ssi ons and souvenir sales

48. Respondent's assessnent for the sales and use tax, and
the |l ocal government infrastructure surtax is reasonable and
proper as to the disputed audit schedules A2 and A3. Petitioner
has not provided credi ble evidence to the contrary.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it
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RECOMVENDED:

That Respondent enter a Final Order upholding its assessnent
agai nst Petitioner in full, including all taxes, penalties, and
interest statutorily due until date of paynent for both the sales

and use tax and the | ocal governnent infrastructure.

DONE AND ENTERED this 29th day of Septenber, 1998, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 29th day of Septenber, 1998.
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ENDNOTE

!/ Both of these docunents are dated Cctober 18, 1993.

COPI ES FURNI SHED

Janmes L. Chase, Esquire

Chase, Quinell and Mclver, P.A
101 East Government Street
Pensacol a, Florida 32501

Aivia P. Klein, Esquire

O fice of the Attorney General
The Capitol, Tax Section

Tal | ahassee, Florida 32399-1050

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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